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THE HUDSONIAN SEA IS A GREAT OPEN SEA » 

As a result of the continual development of the northwest provinces 
of the Dominion of Canada, the railroad is advancing slowly closer and 
closer to the Hudsonian Sea. The Canadian Northern Railway aims to 
extend its system to Port Nelson, 2 and the Grand Trunk Pacific Railway 
proposes to build a line to Fort Churchill, 3 both suitably protected har- 
bors on that great sea. If during a short portion of the year the bread- 
stuffs harvested in Saskatchewan and Alberta could be transported to 
either or both of these points on the Hudsonian Sea, and then by steamer 
to Liverpool or some other European port, the length of the route be- 
tween the northwest prairies of Canada and the markets of Europe 
would be considerably shortened. In connection with the project to use 
the great Hudsonian Sea, named in honor of its discoverer, Henry Hud- 
son, as a way to carry from Canada to Europe the food supplies that the 
former has for sale, a growing desire has been manifested in the most 
prosperous of the colonies of the British crown within the last twenty 
years to modify the legal status of the waters of that large body of salt 
water from an open sea to a closed one. Within the last few years reports 
have appeared from time to time in the newspapers that the Dominion 
of Canada, in order to accomplish this legal transformation, was quietly 
preparing and executing plans whereby in the near or distant future, 
as events might warrant, a plea could be maintained with success that 
that great sea was a closed sea of Canada on the theory of the "his- 
toric bay" doctrine. Support is given to these statements and rumors 
in the last edition of the Encyclopaedia Britannica, published in 1910, 

1 This article is largely though not exactly an English version of Mr. Balch's paper, 
La baie d'Hudson eat une grande rner ouverte, which was published in the Revue de 
Droit International et de Legislation Compares, Brussels, 1913, Vol. XV, 
new series, pp. 153-172. 

2 The Commercial and Financial Chronicle, Railway and Industrial Section, New 
York, February 22, 1913: Map of The Canadian Northern Railway, February 22, 
1913, p. 23. 

8 Ibid., Map of the Grand Trunk Pacific Railway, February 22, 1913, p. 58. 
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where it is stated that Canada on account of the whale fishery is anxious 
to declare the Hudsonian Sea a mare clausum. 

In considering such a possible contention on the part of the Dominion 
of Canada, the generally accepted form of the name of that great North 
American sea, Hudson's Bay, should not be allowed to obscure the 
facts as to the size and nature of that large body of salt water. 

Hudson's Bay 4 or Sea is about four times as large as Great Britain, 5 
more than twice as big as either France 6 or Germany, 7 and five times 
greater than the States of Pennsylvania and New York combined. 8 
Thus it is at once apparent that in spite of its being called generally a 
bay it is a sea of large proportions. The well-known French geographer, 
Elis6e Reclus, in his Nouvelle GSographie Universelle recognizes this fact. 
In his descriptive account of the Hudsonian Sea he begins by saying: 
"Hudson's Sea, generally designated under the altogether erroneous 
name of a 'baie'," etc. 9 Again, upon a map of the Hudsonian Sea he 
marks, "mer de Hudson," 10 and on a map at the end of the same volume, 
in which he gives all of the Dominion of Canada as well as Alaska, 
Newfoundland and the upper half of the United States, Reclus inscribes 
likewise on the Hudsonian Sea the title, "mer de Hudson." n More 
than this, however, Hudson's Bay is in area much larger than many 
of the European seas which formerly were considered, and effectively 
were, closed seas, but which are now universally recognized as forming 
part of the open sea. 

The Hudsonian Sea, according to Dr. Hugh Robert Mill, a member 
of the Royal Geographical Society of England, has a size of 1,222,610 
square kilometers. 12 The same learned geographical author credits the 

4 The Encyclopaedia Britannica, 11th ed., Vol. XIX, p. 974. 
*Ibid., Vol. IX, p. 408, Vol. XIV, p. 742, Vol. XXIV, p. 412. 

6 Nouveau Larousse iUustre, the article entitled France. 

7 Ibid., see the article entitled AUemagne. 

8 The New International Encyclopaedia, New York, 1907, see the articles entitled 
Pennsylvania, and New York. 

9 Elisee Reclus, Nouvelle Geographic Universelle, Paris, 1870, Vol. XV, p. 377. The 
original French of Reclus follows: "La mer de Hudson, generalement designee sous 
le nom tout a fait impropre de ' baie'," etc. 

10 Ibid., p. 379. 

11 Ibid. This map is entitled, Amerique Boriale, 1890. 

12 Encyclopaedia Britannica, Vol. XIX, p. 974. 
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Mediterranean Sea with an area of 2,967,570 square kilometers; the 
Baltic with 406,720 square kilometers; the Red Sea with 458,480 square 
kilometers; the Bering Sea with 2,274,800 square kilometers; the Ok- 
hotsk Sea with 1,507,610 square kilometers; the North Sea with 571,910 
square kilometers; the Irish Sea with 213,380 square kilometers; and the 
Laurentian Sea with 219,300 square kilometers. The German geog- 
rapher, Karstens, estimates that the Adriatic Sea has 130,656 square 
kilometers. In the Nouveau Larousse the area of the Black Sea is given 
as 382,843 square kilometers. 

From the foregoing figures, it is clear that the large body of water 
called Hudson's Bay ranks in size next to the Mediterranean, Bering 
and Okhotsk seas. It is twice and a half times as large as the North Sea, 
three times the size of the Baltic Sea, about six times the area of the 
Laurentian Sea, popularly known as the Gulf of St. Lawrence, more than 
nine times the size of the Adriatic Sea, and over five times as large as 
the Black Sea. So while this great body of salt water in North America 
is called in general a bay, yet it is larger, generally much larger, than 
other sinuosities of the ocean that advance far into the continents of 
the old world, and are as much surrounded by land as it is, but which 
are designated as seas. The name Hudson's Bay, consequently, should 
not mislead us into forgetting that it is really a large sea that bears the 
name of that hardy English navigator who, sometimes sailing in the 
service of his own country, sometimes in that of the States-General of 
the Netherlands, carried both the English and the Dutch flags into the 
New World, and by so doing gained a lasting place upon the map of the 
world for his own name in the majestic river that flows by the former 
city of New Amsterdam, now New York, and the great sea far towards 
the north opening through Hudson's Strait and Davis Strait into the 
Atlantic Ocean. 13 

Especially, however, a comparison of the size and legal status of Hud- 
son's Bay with the Gulf of St. Lawrence are instructive and illuminative 
as to any exclusive pretensions of Canada over the former. As has been 
stated above, the area of the Hudsonian Sea amounts to 1,222,610 

13 G. M. Asher of Heidelberg, Henry Hudson the Navigator, Brooklyn, 1867; Justin 
Winsor, Narrative and Critical History of America, New York and Boston, 1884, 
Vol. Ill, pp. 92-93; Christopher Columbus, New York, 1892, p. 650. 



THE HUDSONIAN SEA IS A GBEAT OPEN SEA 649 

square kilometers, while that of the Gulf of St. Lawrence measures only 
219,300 square kilometers. Both these seas are entirely surrounded by 
lands of the British Empire, the former exclusively by Canada, the 
latter by the Dominion and Newfoundland. The Hudsonian Sea has 
a connection with the ocean that is not less than forty-five miles wide 
and generally more than double that width. The Laurentian Sea, in 
addition to the passage between Labrador and Newfoundland through 
the Strait of Belle Isle, which is about ten miles across, is joined to the 
Atlantic Ocean by Cabot Strait, which is sixty miles wide. This is 
not only ten times the usual six-mile measure as to whether bays are 
territorial or not in their entirety, but, also, in addition, the thalweg of 
Cabot Strait is consequently far beyond the reach of shore batteries. 
It was recognized as an open sea by the treaties of 1783 and 1818 be- 
tween the United States and Great Britain, and in the North Atlantic 
Coast Fisheries Arbitration case, submitted to and argued before the 
bar of The Hague International Judicial Court in 1910, the Gulf of St. 
Lawrence was recognized by implication as an open sea by all parties 
concerned. It has been so regarded from time immemorial by the na- 
tions of the world. 

In an article on The St. Lawrence in the British magazine, the Quab- 
teelt Review, for April, 1912, it is said that "the entire mouth of the 
St. Lawrence could easily contain the whole of the British Isles." u 
But the Hudsonian Sea would contain them far more easily. In how, 
then, does Hudson's Bay differ from the Gulf of St. Lawrence that it 
should now, after it has for centuries been looked upon as forming a part 
of the high seas, suddenly be classed as a closed sea? Why, in view of 
the fact that the area of the Hudsonian Sea is five and a half times as 
large as the Laurentian Sea, should the former of those two seas be 
classed as a mare clausum and the latter as a mare liberum, when the 
Gulf of St. Lawrence as well as Hudson's Bay is surrounded only by 
land of the British Empire and by that of no other nation? If that 
great northern sea named after Henry Hudson is to be ranked as a 
closed sea, it must be so classified on some other basis than its geographi- 
cal limits, unless at the same time many other seas of lesser extent are 
withdrawn from the ranks of open seas. 

14 The St. Lawrence, Quarterly Review, April, 1912, p. 400. 
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Since the entrance to the Hudsonian Sea through Hudson's Straits 
varies in width from forty-five to one hundred miles, 15 many times 
double the width of the three-mile belt of the territorial sea, that is, 
six miles, Hudson's Bay or Sea forms a part of the open sea, unless 
from time immemorial it has been recognized as a historic British bay. 
But the historic facts show that the Hudsonian Sea is not one of those 
bays or seas bounded by the land of a single nation which have been 
recognized from time immemorial by the world at large as territorial 
in their whole area without regard to the width of their connection with 
the main ocean. The famous jurist, Emer de Vattel, 16 in the eighteenth 
century specifically recognized Hudson's Bay as an open sea. In the 
early part of the nineteenth century two American diplomats, Albert 
Gallatin and Richard Rush, who negotiated on behalf of the United 
States with Great Britain the treaty of 1818, also recorded their opinion 
that Hudson's Bay is an open sea. In the first article of that treaty, 
defining the fishery rights of the two Powers along the northeastern 
American coast, it is provided that "the inhabitants of the said United 
States shall have forever, in common with the subjects of His Britannic 
Majesty, the liberty to take fish of every kind, * * * and also 
on the coasts, bays, harbors, and creeks from Mount Joly on the south- 
ern coast of Labrador, to and through the Straits of Belle Isle and 
thence northwardly, indefinitely along the coast, without prejudice 
however, to any of the exclusive rights of the Hudson Bay Company." 17 
Commenting on this reservation of the rights of the Hudson's Bay Com- 
pany, Gallatin and Rush say of this exception that it "applies only to 
the coasts and their harbors, and does not affect the right of fishing in 
Hudson's Bay beyond three miles from the shores, a right which could 
not exclusively belong to, or be granted by, any nation." 18 In more 

16 The Encyclopaedia Britannica, 11th ed., Vol. XIII, p. 851. 

16 Emer de Vattel, Le Droit des Gens ou Principes delaloi natureUe, Amsterdam, 
1775, Vol. 1, p. 142. 

17 Treaties and Conventions concluded between the United States of America and 
other Powers, since July 4, 1776, Washington, 1880, pp. 415-416. 

18 James Brown Scott, Argument of the Honorable EUhu Boot on behalf of the United 
States before the North Atlantic Coast Fisheries Arbitration Tribunal at The Hague, 
1910, 1912, p. CXV. 
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recent times such well known jurists as Lucchesi-Palli, 19 Phillimore, 20 
Bluntschli, 21 Fedor de Martens, 22 Rivier, 23 Bry, 24 Bonfils, 25 Chretien, 26 
Despagnet, 27 Fauchille, 28 de Louter, 29 and others have held the same 
opinion. 

Thus, for example, the French publicist, Georges Bry, writes: "Gulfs 
and bays of considerable extent, such as the Gulfs of the Lion and Bis- 
cay, Hudson's Bay, must be assimilated with the high seas and brought 
within the regime of the liberty [of the sea], reserving of course the 
rights of the state within the limits of the territorial waters." 30 Another 
French jurist, Henry Bonfils, after having spoken in his well-known 
Manuel, of the claims that Great Britain in past times maintained to 
the so called narrow seas, says: "These waters, like those of the Gulf of 
the Lion in the Mediterranean, the Gulf of Biscay, Hudson's Bay, etc., 
form part of the high sea." 31 

The International Law Association, which examined at its reunion 
in 1893 the question of the limits of territorial waters, considered not 
only the extent of the territorial belt along the coast lines facing the 
wide and open seas, but also discussed in the case of large and small 
sinuosities that advance into the land, when such sinuosities should be 
considered to be entirely within the area of territorial waters and when 
part of the open sea, excepting always, of course, in the latter case, 

" Le Comte Ferdinand Lucchesi-Palli, Prindpes du Droit Public Maritime, Paris, 
1842. 

20 Sir Robert Phillimore, International Law, London, 1879, Vol. I, p. 284. 

21 J. C. Bluntschli, Le Droit International CodifiS, traduction de Lardy, Paris, 1886, 
sec. 309. 

22 F. de Martens, Traiti de Droit International, Paris, 1883, Vol. I, p. 504. 
ss Alphonse Rivier, Prindpes de Droit des Gens, Paris, 1896, Vol. I, p. 155. 
24 Georges Bry, Droit International Public, Paris, 1892, 2d ed., p. 207. 

28 Henry Bonfils, Manuel de Droit International Public, Paris, 1901, 3d ed., revised 
and brought up to date by Paul Fauchille, p. 285, sec. 516. 

28 Alfred Chretien, Droit International Public, Paris, 1893, pp. 102-103. 

27 Franz Despagnet, Cours de Droit International Public, Paris, 1894, p. 438. 

28 Henry Bonfils, Manuel de Droit International Public, Paris, 1901, 3d ed., revised 
and brought up to date by Paul Fauchille, p. 285, sec. 516. 

29 J. de Louter, Eel Stettig Volkenrecht, The Hague, 1910, Vol. I, p. 386. 

30 Georges Bry, Droit International Public, Paris, 1892, 2d ed., p. 207. 

n Henry Bonfils, Manuel de Droit International Public, Paris, 1901, 3d ed., revised 
and brought up to date by Paul Fauchille, p. 285, sec. 516. 
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the lisiere of territorial waters following the contour of their 
shores. 

That learned association asked of its members, at its meeting of 1893, 
among other questions, information on the following point of inquiry: 32 

"Particulars of claims over further parts of the sea not included or- 
dinarily in territorial waters?" 

In answer to this question, Mr. Andrew P. Gordon, a Canadian bar- 
rister, wrote as follows: 

There is no act of the Dominion Government, nor, so far as I am 
aware, of the Imperial Parliament, having reference to any such claim, 
but I am strongly of opinion that the waters of Hudson's Bay, being 
wholly embosomed within the territory of the Dominion, should, sub- 
ject to the right of innocent passage by foreigners, be claimed as terri- 
torial waters of the Dominion, the fructus thereof to belong to her citi- 
zens alone. 

Consequently, in 1893, twenty years ago, this Canadian publicist 
gave it as his opinion that the Hudsonian Sea should be treated by 
Canada as being entirely within the territorial waters of the Dominion 
on the principle of mare clausum. At the same time it is evident, ac- 
cording to that same written opinion of that jurisconsult, that the 
Dominion of Canada up to that time had not made an official assertion 
of such a possible claim. The Hudsonian Sea, according to the facts 
as expressed by Mr. Gordon in his above cited opinion, was in 1893 a 
mare'liberum. And since that time that great sea — which Bonfils, 
Despagnet, and many other international jurisconsults have recognized 
in the past as forming a part of the high seas — has not changed its 
legal status of being an open sea to that of a closed one. 

In addition, there is also an act of a Canadian sealing vessel and a 
protest of the British Imperial Government, a propos of the extent of 
the territorial waters of Uruguay at the mouth of the Rio de la Plata, 
that supports the freedom of the waters of Hudson's Bay. 33 In 1905, 
the Canadian sealer, the Agnes G. Donohoe, chased the fur seals in the 
estuary of the Rio de la Plata at a greater distance than three miles 

32 Association for the Reform and Codification of the Law of Nations, Fifteenth 
Annual Report, London, 1893, Territorial Waters, pp. 7-15, passim. 

33 The Times, London, March 23 and 24, 1908; Thomas Wemyss Fulton, The 
Sovereignty of the Sea, Edinburgh and London, 1911, p. 663. 
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from the coast of Uruguay. That sinuosity of South America is at 
least sixty miles wide. Nevertheless, the Government of Uruguay 
maintained that the territorial jurisdiction of Uruguay over the waters 
of that estuary extended far beyond three miles from the Uruguayan 
shore, and in consequence caused the Agnes G. Donohoe to be seized for 
having transgressed a presidential decree that forbade the chase of fur 
seals within those so-called Uruguayan territorial waters. The Canadian 
vessel was eventually released. But the British Government protested 
against the Uruguayan claim to territorial jurisdiction further "than," 
in the words of the London Times " the usual three-mile limit." 34 Con- 
sequently, in protecting this Canadian sealer in opposition to the presi- 
dential decree of Uruguay against seizure for having hunted fur seals 
in the estuary of the Rio de la Plata outside of the three-mile limit 
along the coast of Uruguay, but within the limits claimed by Uruguay 
as territorial waters, the British Imperial Government gave both sanc- 
tion and support to the rights of American whalers to hunt for whales 
in the Hudsonian Sea, outside of the three-mile limit along the Canadian 
coasts. 

In addition, in the article on Hudson's Bay in the well known and 
authoritative Encyclopaedia Britannica, published as recently as three 
years ago, though it is said that the Dominion of Canada would like 
to declare that large sea as territorial in its whole extent and so a closed 
sea, yet in that article the Hudsonian Sea is recognized as an open sea. 
The writer of the article says: 3S "The bay [i. e., Hudson's Bay] abounds 
with fish, of which the chief are cod, salmon, porpoise and whales. The 
last have long been pursued by American whalers, whose destructive 
methods have so greatly depleted the supply that the Government of 
Canada is anxious to declare the bay a mare clausum." Although the 
article is not signed by its author, it should not be forgotten that this 
paper is printed in a celebrated British publication, a work that always 
maintains to the utmost degree the renown and rights of Great Britain 
and the British Empire. 

If Canada, however, asserts that Hudson's Bay is a mare clausum, 

34 The Times, London, March 24, 1908, p. 5. 

36 The Encyclopaedia Britannica, Cambridge, England, at the University Press, 
1910, 11th ed., Vol. XIII. 
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she will go counter to the policy and arguments that she maintained 
with such ability and acumen twenty years ago concerning the legal 
status of Bering Sea. In that case the United States, wishing to pro- 
tect the fur seal from extermination, attempted to prevent the Canadian 
sealing vessels from hunting those animals outside of the three-mile 
limit of American territorial waters. To justify such a policy, the 
United States, in the first place, pleaded before the International Court 
at Paris in 1893, that Bering Sea is a mare clausum; and, secondly, they 
advanced the theory that, as the fur seals when they left the ocean for 
land only landed on American land, the Pribiloff Islands, where their 
pups were born, consequently the fur seals belonged to the United 
States, and so were under their protection when far out at sea beyond 
the traditional limits of the territorial sea. Both these contentions 
Canada, as well as Great Britain, opposed before the International 
Tribunal at Paris, as being contrary to international law; and both 
pleas very justly were rejected by the court as unsound. By the law 
of nations, however, Hudson's Bay is as much a mare liberum as is 
Bering Sea. If the fur seals, even though when they leave the ocean 
for terra firma, land only on American territory, are not when they swim 
out beyond the conventional three-mile limit of territorial waters, under 
the exclusive jurisdiction of the United States, surely the whales that 
never land on the shore at all but remain the entire year for all the 
period of their natural lives in the salt water, cannot be claimed as the 
exclusive property of Canada when they roam beyond the limit of the 
three-mile territorial belt. What was sound law in the case of Bering 
Sea with reference to the issue raised by the possible extermination of 
the fur seals is also sound law when applied to the analogous case of the 
Hudsonian Sea with reference to the possible destruction of whales. 

As it is eminently proper to protect the fur-seal life in the waters of 
Bering Sea by international agreement without, however, making of 
that large body of water a closed sea, so it would be most admirable 
and suitable to guard against wanton destruction of the whales that 
roam among the waters of Hudson's Bay through an international con- 
vention but without changing the free status of that sea. 

If we look at the treatise, International Law, of Dr. Oppenheim, the 
present holder of the Whewell chair, we find that, judged by his state- 
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ments of the law defining what sinuosities of the ocean penetrating into 
the land are territorial in their entirety and what are in part portions 
of the open sea, Hudson's Bay is an open sea. Speaking of embayed 
waters, he says: 36 

Gulfs and bays surrounded by the land of one and the same littoral 
States whose entrance is so wide that it cannot be commanded by coast 
batteries, and, further, all gulfs and bays enclosed by the land of more 
than one littoral State, however narrow their entrance may be, are 
non-territorial. They are parts of the open Sea, the marginal belt in- 
side the gulfs and bays excepted. They can never be appropriated, 
they are in time of peace and war open to vessels of all nations includ- 
ing men-of-war, and foreign fishing vessels cannot, therefore, be com- 
pelled to comply with municipal regulations of the littoral State con- 
cerning the mode of fishing. 

According to the above interpretation by Dr. Oppenheim of the law 
of nations, deciding what bays are and what are not entirely territorial, 
the Hudsonian Sea forms part of the open sea. For as the entrance to 
that great sea is at all points forty-five or more miles wide, the entrance 
cannot be controlled from the shores. 

In addition to the above cited opinion, Dr. Oppenheim in his treatise 
specifically names the White Sea — which Russia would like to close 
against the fishing vessels of Britain and other Powers in favor of those 
of her own nationals — as an open sea. 37 The White Sea, a gulf of the 
Arctic Ocean, is a sinuosity whose shores are entirely, as in the case of 
Hudson's Bay, under the dominion and control of one and the same 
Power, the Russian Empire in the case of the White Sea, the Dominion 
of Canada in that of Hudson's Bay. The White Sea consists of an outer 
and an inner portion. The former is about 150 miles long and 75 miles 
wide: the latter part, which is 150 miles by 250, is separated from the 
outer portion by the Korridor, a strait 100 miles long and 35 miles 
wide. In the opinion of the learned master of the law of nations who 
now teaches at Cambridge University, the White Sea, as has been said 
above, is an open sea. As the communication from the ocean to Hud- 
son's Bay is through Hudson's Strait, which varies in width from 45 to 
100 miles, a distance always larger than the width of the Korridor of 

36 Lassa Oppenheim, International Law, London, 1912, 2d ed., Vol. I, p. 263. 
» Ibid., p. 322. 
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the White Sea, and Hudson's Bay is very much greater in area than is 
the White Sea, surely Hudson's Bay is as much an open sea as the White 
Sea is. But the distinguished doctor of laws who teaches today from 
the Whewell chair of international law, is neither the first nor the only 
publicist who maintains that the White Sea is an open sea. The Ger- 
man jurisconsult, George Frederic von Martens, who taught the law 
of nations in the eighteenth century at the University of Gottingen, 
maintained in 1789 the full liberty of the waters of the White Sea. 38 He 
says: "The following are generally recognized as free: the Spanish Sea; 
the Acquitainian Sea; the North Sea; the White Sea; the Mediterranean 
Sea; the Straits of Gibraltar." In 1856, a French naval officer, Theodore 
Ortolan, after having spoken in his treatise Diplomatic de la mer of the 
ancient pretensions of Venice to the domain of the Adriatic Sea, speaks 
as follows of the international status of the waters of the White Sea: 39 
"Although Russia could advance with more force claims to the White 
Sea, that sea is recognized as free for all the nations." Only two years 
ago, too, Mr. T. W. Fulton, of the University of Aberdeen, an expert 
in the scientific study of fishery problems, supports the freedom of the 
White Sea. 40 He says: 

It appears that Russia also claims the White Sea as a mare clausum 
or merfermie, within a line between Cape Kanin (Kanin Nos) and Cape 
Sviatoi' (Sviatol Nos), where it is about eighty geographical miles in 
width. If this claim is now made by Russia, it would probably be diffi- 
cult for her to make it good before an international tribunal did such 
exist. For not only is the mouth of the width stated, but the area in- 
cluded is nearly 30,000 square geographical miles, only about twenty 
per cent of which is within the ordinary three-mile limit. 

Still more recently, in the beginning of last year, Dr. Thomas Baty, 
of the London Bar, a vigorous and consistent supporter of the freedom 
of the sea, equally maintains that the White Sea is an open sea. Dis- 
cussing the limits of territorial waters, he says: 41 "Nor can the Rus- 

38 Georges Frederic de Martens, Preces du Droit des Gens moderne de I'Europe, 
fondS sur Us traites et I'Usage, Gottingen, 1789, Vol. I, p. 191. 

39 Theodore Ortolan, Regies intemationales et Diplomalie de la Mer, Paris, 1856, 
Vol. I, p. 163. 

40 Thomas Wemyss Fulton, The Sovereignty of the Sea, Edinburgh, 1911, p. 657. 

41 Thomas Baty, The Three-mile Limit, Law Magazine and Review, London, 
February, 1912. 
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sian action be supported by any prescriptive right to treat the White 
Sea as a mare clausum. It may at one time have been so; but closed 
seas are out of date." 

A French writer, M. Rene* Waultrin, 42 while acknowledging that 
theoretically the White Sea, since its entrance is much more than six 
miles wide, is an open sea, yet maintains that through the custom of the 
English trawling vessels fishing since 1906 of their own volition off the 
White Sea outside of an imaginary line drawn from points three miles 
respectively from Capes Kanin and Sviato'i, which stand guard on either 
side of the entrance to the White Sea, that great sinuosity of salt water 
will become in course of time through custom a closed sea. To which 
may be answered, in the first place, the words of Sir Robert Phillimore : 4S 
"The right of navigation, fishing, and the like, upon the open sea, being 
jura merae facuUatis, rights which do not require a continuous exercise 
to maintain their validity, but which may or may not be exercised ac- 
cording to the free will and pleasure of those entitled to them, can neither 
be lost by non user or prescribed against, nor acquired to the exclusion 
of others by having been immemorially exercised by one nation only. 
No presumption can arise that those who have not hitherto exercised 
such rights, have abandoned the intention of ever doing so." And, in 
the second place, it must not be forgotten that the British Government 
has not recognized the White Sea as a closed sea, and that it has not 
prescribed the imaginary line from Cape Kanin to Cape Sviatoi as the 
limit for other than Russian fishing vessels. In addition, the Govern- 
ment of Great Britain in April, 1906, informed the shipping interests of 
Hull, that it did not admit any territorial pretensions of other Powers 
beyond the customary three-mile limit. Nor has the British Govern- 
ment accepted the attempt of that of Russia to extend the Muscovite 
maritime belt to twelve miles. But if Great Britain does not recognize 
the White Sea as a mare clausum, it cannot help continuing to recog- 
nize Hudson's Bay as a mare liberum. 

How an attempt on the part of Canada to declare the Hudsonian 
Sea a mare clausum would be contrary to the spirit of the age is aptly 

42 Ren6 Waultrin, La Mer Blanche est-eUe une met libref — L' Affaire de I'Onward 
Ho! Revue Generate de Droit International Public, Paris, 1911, p. 94 el sea. 
« Fur Seal Arbitration, Washington, 1895, Vol. 4, p. 108. 
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illustrated by a brief survey of how the complete freedom of the Baltic 
Sea, which is but one-third the area of Hudson's Bay, has been main- 
tained, chiefly by Great Britain, in the face of repeated attempts on 
the part of the Baltic Powers to declare it a mare clausum. 

"The political history of the Baltic," as the notable British jurist, 
Dr. Westlake, has pointed out, "is that of the rise, progress and final 
defeat of an idea, * * * namely that the states surrounding it 
could by their agreement convert the Baltic into a closed sea of their 
own, in which outside Powers should not be allowed to carry on any 
operations of war." 44 

In the treaty of 1759 between Sweden and Russia, to which Denmark 
adhered the next year, the contracting nations agreed to use all their 
power to exclude hostile operations from the Baltic Sea during the war 
then raging, and the treaty declared that all maritime commerce of 
all nations should be free in that sea from the attacks of belligerents. 45 
In the convention entered into on August 1, 1780, by Sweden and Rus- 
sia, to which Denmark adhered the same year and Prussia in 1781, the 
subscribing nations, after stating that the Baltic states were all enjoy- 
ing profound peace, contracted with one another "to maintain per- 
petually that it is a closed sea, and must be regarded as such by its 
local position, in which all nations may navigate in peace and enjoy 
the advantage of perfect tranquility; in consequence they will take all 
measures to guarantee that sea and its coasts against all hostilities, 
piracy and violence." 46 The chief parties to that war, Great Britain 
on the one side and France and Spain on the other, however, declined 
to accept that declaration except for that war. 47 

Again, in a treaty in 1794 between Sweden and Denmark, the Baltic 
Sea was declared a mare clausum. 48 In the tenth article of that conven- 

44 John Westlake, International Law, The University Press, Cambridge, 1910, 
2d ed., Part I, p. 200. 

46 Le Baron Ferdinand de Cussy, Phases el Causes CiKbres du Droit Maritime des 
Nations, Leipzig, 1856, Vol. I, p. 134. 

46 Heinrich Geffcken, Incidents de droit international dans le differend anglo-russe, 
Revue de Droit International et de Legislation Comparee, Brussels, 1885, 
Vol. XVII, p. 363. 

47 Georges Frederic de Martens, Recueil des traites, Gottingen, 1818, Vol. Ill, 
pp. 195 and 250. 

48 Le Baron Ferdinand de Cussy, Phases et Causes CeUbres du Droit Maritime des 
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tion it is said: "The Baltic, always to be considered as a closed sea and 
inaccessible to the armed vessels of distant parties engaged in war, is 
again declared as such anew by the contracting parties, who are de- 
determined to preserve its absolute peacefulness." 

When the Russian Emperor protested in 1807 against the bombaro- 
ment of Copenhagen by the British fleet, Great Britain denied in her 
answer that she had ever acceded to the principles upon which the Baltic 
states had attempted to establish the inviolability of the Baltic Sea. 

France also in 1808 refused to recognize the Baltic as a closed sea. 
In that year the French privateer, U Tilsit, attacked and. captured 
several American merchant vessels in the Baltic off the Prussian coast 
near Pillau. 49 Le conseil des prises of France, in passing upon these 
cases, decided that these captures were good prizes, because they had 
been taken further than three miles from the nearest Prussian shore. 
Consequently, by that decision France held the Baltic was an open sea. 
No protest, nor even suggestion, was made that Denmark and Sweden 
permitted, without objection on their part, British and French war ves- 
sels to pass freely through the Sound into the Baltic during the progress 
of the Crimean War of 1854-1856. Nor during the Franco-German 
War of 1870-71 was the Baltic closed to the war vessels of the belliger- 
ents. Besides, by the treaty of March 14, 1857, concerning the aboli- 
tion of the Sound dues, Denmark is required by her promise "not to 
subject any ship, on any pretext, to any detention or hindrance in the 
passage of the Sound or the Belts." This engagement on the part of 
Denmark applies without distinction either to the military or the mer- 
cantile flags. 60 Writing in 1894, the French publicist, Ptedelievre, says 
of the Baltic: "Actually, the Baltic Sea is open to all vessels." 51 A 
propos of the visit in 1905 of the British North Sea fleet to the Baltic 
Sea to manoeuvre, and the suggestions made by German newspapers 

Nations, Leipzig, 1856, Vol. II, p. 71. The original French text is as follows: "La 
Baltique devant toujours Stre regardee comme une mer fermie et inaccessible a des 
vaisseaux armes des parties en guerre eloigners, est encore declaree telle de nouveau 
par les parties contractantes, decidees a en preserver la tranquillity la plus parfaite." 

« Ibid., Vol. I, p. 135; Vol. II, p. 71. 
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51 R. Piecleli&we, Droit International Public, Paris, 1894, p. 356. 
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that the waters of the Baltic Sea should be neutralized, the well-known 
British jurisconsult, Sir Thomas Barclay, practicing at the Paris Bar, 
writes in 1910: "The Baltic is still an open sea for the whole world, with- 
out restriction of any kind; and even hostilities between any two non- 
Baltic Powers could be carried on in the Baltic, as elsewhere on the 
high sea, under the existing practice." 52 

In addition, there is a recent ruling of the British Government con- 
cerning the extent of the territorial waters of one of the sinuosities of 
Scotland which throws light on the legal status of Hudson's Bay. 58 
The sixth article of the Herring Fishery Act (Scotland, 1889), prohibits 
certain kinds of fishing known as otter trawling, inside specified limits 
of the coast of Scotland, and in Moray Firth, a great sinuosity ad- 
vancing into the Scottish coast, within a line drawn from Rattray Point 
in Aberdeenshire to Duncansby Head in Caithness. A Danish subject, 
Emanuel Mortensen, but the captain of a Norwegian fishing vessel, 
the Niobe of Sandefiord, was prosecuted in 1906 for an infraction on 
November 30, 1905, of the above sixth article because his vessel had 
fished in Moray Firth inside the above-mentioned forbidden area in 
that firth. 84 Although he pleaded that his vessel had not taken fish 
inside of the three-mile belt, he was convicted and fined in the sheriff 
court at Dornoch. He appealed to the High Court of Justiciary. That 
tribunal, relying a good deal on the Privy Council's judgment in the 
Conception Bay Case, 55 confirmed the decision of the sheriff court, on 
the ground that, whether or not Moray Firth was a British territorial 
bay, the court was bound by an act of the British Parliament even 
though the Act controverted a rule of the law of nations. Upon the 
protest of Norway, however, against this interference with one of her 
vessels catching fish in the high seas outside of the accustomed three- 
mile limit, the British Government, while recognizing that the Scotch 
courts were bound in delivering their judgments by a municipal statute 

52 Encyclopaedia Britannica, 11th ed., 1910, Vol. XXI, p. 12. 

53 James Brown Scott, Argument of the Honorable Elihu Root on behalf of the United 
States before the North Atlantic Coast Fisheries Arbitration Tribunal at The Hague, 
1910, World Peace Foundation, 1912, pp. 293, 296. 

54 The Scots Law Times Reports, Edinburgh, Vol. XIV, p. 227; Mortensen v. Peters, 
in the High Court of Justiciary. 

55 Law Reports, 2 Appeal Cases, London, 1877, p. 420. 
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of Great Britain, decided that, as the fishing had taken place although 
at a point inter fauces terrae yet outside of the territorial belt of three 
miles, the Norwegian captain's fine must be remitted. 

During a discussion in Parliament upon the question, Lord Fitz- 
maurice, the Under-Secretary of State for Foreign Affairs, speaking for 
the British Government, defined the extent of territorial waters as 
follows: 86 

Territorial waters are: first, the waters which extend from the coast 
line of any part of the territory of a state to three miles from low-water 
mark of bays the entrance to which is not more than six miles in width, 
and of which the entire land boundary forms part of the territory of a 
state. By custom, however, and by treaty and in special convention 
the six-mile limit has frequently been extended to more than six miles. 

According to the above language of Lord Fitzmaurice, the whole 
question of what embayed waters, whose entrances are more than six 
miles wide, form part of the high seas and what are included in their 
entirety in the category of territorial waters, is left absolutely open 
and undecided so as to conform to the needs of future exigencies. But, 
speaking subsequently on the same question involved in the interna- 
tional status of the waters of Moray Firth as raised by the case of the 
Niobe, the Under-Secretary for Foreign Affairs said: 67 

At the time of the Bering Sea Arbitration this fishery (Moray Firth) 
controversy had already begun, and therefore it was not unnatural 
that those who were arguing the case of the United States should take 
advantage of what they considered might be a damaging admission or 
confession on our part in regard to the Herring Fisheries (Scotland) 
Act, 1889. Reference was expressly made to the fact that this Act 
had been made applicable within a line drawn from Duncansby Head 
to Rattray Point and that "any person" who violated it was liable to a 
penalty. From this it was sought to be argued that the application 
of the Act beyond the three-mile limit was not therefore limited to 
British subjects. In the British argument it was pointed out in reply 
that "any person" was an expression commonly used in British statutes 
dealing with crimes and misdemeanors, and was never applied except 
to persons owing obedience to the British Parliaments The distin- 
guished lawyers representing Great Britain stated that — 

"Both in the case of Colonial laws and in the case of English laws 

68 Parliamentary Debates, authorized edition, 4th series, London, 1907, Vol. 169, 
p. 289. 
"Ibid., pp. 989-990. 
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the words "any person" mean "any person subject to the jurisdiction 
of the legislature passing such laws." 

That is "subject" in accordance with the principles of international 
and constitutional law. 

Then, referring to the judgments given in the courts of Scotland con- 
cerning the controversy over the fishing rights in Moray Firth, Lord 
Fitzmaurice continued: 

The principle on which all the judgments proceeded was that as 
Parliament had legislated in a definite manner for all persons within a 
defined area, Parliament must be presumed to have satisfied itself of its 
power and right to do so before passing the enactment * * * there 
is absolutely nothing to justify the idea that there has been a collision 
of opinion between the Foreign Office and the highest court of law in 
Scotland. The judges, while bound for the reasons stated to arrive at 
the decision they did, clearly saw that there was an international aspect 
of this question which a court of law could not deal with under municipal 
law, but which must be left to the Foreign Office to deal with through 
the ordinary methods of diplomacy. 

Then, speaking a propos of what the Scottish office would do con- 
cerning the question, the Under-Secretary said: 

It is Mr. Sinclair's intention, as advised, to take proceedings against 
all British subjects who can be proved to have acted in contravention 
of the by-law in any capacity while serving in vessels flying the Nor- 
wegian flag. Complaints will, of course, only be served on such persons, 
when in British jurisdiction. 

By that ruling, the British Government formally acknowledged to 
the Government of Norway and so to all the nations of the world, that 
Moray Firth, all of whose waters in earlier centuries Great Britain has 
claimed as territorial on the Scottish theory that the firth came within 
the area of waters reserved for Scottish fishermen, is now an open sea. 
Moray Firth, however, is infinitely smaller than the Hudsonian Sea 
which the leading international publicists of the world for more than 
two centuries have held is a part of the high seas. Surely, when tested 
by the judgment of the British Government in the case of the relatively 
small body of water named Moray Firth, the waters of that immense 
sea called Hudson's Bay also form a part of the open sea. 

If the legal situation of Hudson's Bay is regarded in the light of the 
historic development of the gradual abandonment of the claim of various 
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states to jurisdiction over large extents of the sea, and the substitution 
for those restrictive claims of the principle of freedom of navigation, 
commerce and fishery for all nations, more and more over the high seas, 68 
it is perfectly clear and evident that in the light of present international 
law, the waters of Hudson's Bay — the three-mile belt of territorial 
waters following the contour of the shore always excepted — form part 
of the high seas and are free to the vessels of all nations for fishing as 
well as navigation. In past times when Great Britain had not relaxed 
nearly as much of the former extravagant claims set up on her behalf 
by the Stuart Kings to jurisdiction over the salt water as she has given 
up within a comparatively recent period of time, eminent international 
jurists, among them the famous British jurisconsult Sir Robert Philli- 
more, proclaimed the great Hudsonian Sea as a mare liberum. Neither 
within the last fifty years, when Phillimore, Bonfils, Chretien, Fauchille, 
de Louter and other publicists have written, nor even in the middle of 
the eighteenth century, when the justly celebrated Vattel was the lead- 
ing living exponent cf the law of nations, was Hudson's Bay or Sea 
looked upon as being a closed sea. If the waters of the Hudsonian Sea 
have passed from the status of an open sea to that of a closed one, it 
would be well to have this change in the legal status of that great sea 
pointed out to the world at large, so that the nations might know of it. 
In order to claim large seas or bays, whose entrances from the ocean 
are wider than ten miles from shore to shore, as entirely territorial, the 
nation advancing such a claim must show that its alleged right to 
territorial jurisdiction over all the waters of the sea or bay in question 
has been asserted on its part and acknowledged by the family of na- 
tions for a long time past. As Dr. Hershey, of the University of Indiana, 
well says: 59 "Some States claim jurisdiction over certain bays whose 
entrance is too wide to be effectively commanded by coast defenses, 
and such claims would seem to have the sanction of the law of nations, 
provided they are based upon immemorial custom." Such a thing as ap- 
propriating the sea, however, outside of the conventional three-mile 

68 Ernest Nys, Le Droit International: Les principes, les theories, les faits, Brussels, 
1912, 2d ed., Vol. II, p. 171 et seq. 

69 Amos S. Hershey, Essentials cf International Public Law, New York, 1912, p. 200. 
The italics have been added by the present writer. 
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marine belt following the trend of the coast by municipal statute, with- 
out regard to the rights ,of other nations, is contrary to modern prac- 
tice. The recent case of the legal international status of the waters 
of Moray Firth as decided by the British Foreign Office in response to 
the protest of the Norwegian Government in behalf of the rights of a 
Norwegian fishing vessel, teaches that it is no longer possible to make 
as territorial all the waters of seas and other embayed parts of the ocean 
whose entrance is wider than six miles, often many times six miles in 
width, simply by enacting a municipal statute, as was done in the case 
of the Bay of Conception in Newfoundland, except in violation of the 
law of nations. 

To make of Hudson's Bay — which has for so long been regarded as 
and is still a mare liberum — a mare clausum would be to turn back the 
clock of time and to return to the exclusive and narrow policy of the 
Middle Ages. 

Finally, in addition to the various different opinions that are beginning 
to grow between a number of nations concerning the international and 
legal status of the waters of the Hudsonian Sea in North America, the 
White Sea in the far north of Europe, the great estuary of the Rio de la 
Plata in South America, and other similar large sinuosities in different 
parts of the earth, an increasing number of distinguished international 
jurisconsults as well as important fishing interests are urging more and 
more strongly that the present limits of the territorial sea as now gen- 
erally accepted do not properly serve today the interests of humanity, 
either in protecting the shores of neutral vessels from the guns of the 
war vessels in action of belligerent Powers or the great spawning grounds 
of the ocean against promiscuous and reckless ways of fishing. It would 
seem advisable for the Third Hague Peace Conference to take up for 
discussion the whole question of the limits of the territorial sea with a 
view to a revision and a general adoption of those limits by the nations 
of the world. In discussing the subject of embayed waters, the legal 
status of all sinuosities for which a special agreement has been entered 
into by two or more Powers, could be withdrawn from the discussion 
in so far as the contracting Powers in each particular case were con- 
cerned, if they so wished. For example, the special agreement of 1839 
between Great Britain and France recognizing the major part of the 
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Bay of Cancale, though it is seventeen miles wide, as French territorial 
waters on the part of Great Britain, need not be included in the general 
subject of a revision by a future Hague Peace Conference of the limits 
of the extent of the territorial waters in general. 

It would certainly be much better for the nations to agree by the 
adoption of international rules regulating the manner of fishing in the 
sea as well as to fix the limits of the territorial sea so as to prevent the 
ruthless impoverishment of the great fishing grounds of the world, than 
to run a useless risk that some day, sooner or later, two or more Powers 
should become involved in a costly and destructive war because of the 
rivalry of their fishermen on some part of the high seas, as, for example, 
the fleets of the States-General of the Netherlands and of England 
fought under the command of famous admirals, such as the Hollanders, 
Van Tromp and De Ruyter, the Englishmen, Blake and Monk, many 
bloody battles because of the rival rights and claims of the Netherlands 
and England to fish in the North Sea and the British Channel. And 
in discussing and revising the extent of the marine belt, the delegates 
of the nations at the third or some other Hague Peace Conference, 
could take up the question of the international legal status of such great 
sinuosities as the Hudsonian Sea, the estuary of the Rio de la Plata, the 
White Sea, Moray Firth, and other embayed waters. In that way the 
extent of the open and territorial sea could be examined and decided 
from the point of view of the interest and needs of all of the family 
of nations, in order to strengthen and render more certain the main- 
tenance of the peace of the world. 

Thomas Willing Balch. 



